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PRELIMINARY STATEMENT 


The petitioner-appellant, Julio Rivera, appeals 
from a decision of Hon. Edward Weinfeld, United States 
District Judge, filed January 3, 1973, denying petitioner- 
appellant Julio Rivera's application to set aside his 
conviction entered in the United States District Court, 
Southern District of New York, pursuant t6 Title 28, U.S, 

f 

Code, Section 2255. The undersigned was appointed by 
4 Judge Weinfeld on July 22, 1973, to assist petitioner 
under the Criminal Justice Act. 

On December 27, 1973, after receiving petitions, 
affidavits, cross-affidavits and oral argument by attorneys 
and reviewing the exhibits submitted, Judge Weinfeld 
ordered an evidentiary hearing so that the petitioner 
could avail himself of his claims that he was denied a 
fair trial. 

Judge Weinfeld, after listening to all offered 
testimony, denied the petition in an opinion which is 
included in the appendix and attached to the within brief. 





STATEMENT OF FACTS 


This brief is being submitted pursuant to the 

Supreme Court doctrine set forth in Anders v. California, 

386 U.S. 738. Julio Rivera stated in his petition pursuant 

to Title 28, U.S.C., 2255, that: (1) he was denied the 

effective assistance of counsel; (2) counsel failed to 

properly use an interpreter; and (3) counsel never called 

r 

a "named witness" who would have testified to material 
items consistent with Rivera's claim of innocence. In 
support of this claim, Rivera submitted the affidavit of 
Mr. Willie Delgado, Judge Weinfeld called for the pro¬ 
duction of Mr. Lawrence Kessler, now an Associate Professor 
of Law at the'University of Cincinnatti and who was then 
Mr. Rivera's trial attorney, to testify on the issue of 
competency and the use of an interpreter. He permitted 
Mr. Rivera to testify and Mr. Delgado. 

Mr. Delgado's sworn testimony did not conform 
to his affidavit and he explained the discrepancy by 
stating that the affidavit was prepared in advance for 
him and given to him by the petitioner's wife. Mr. Rivera's 
trial testimony was in conflict with his claim that Delgado 
was not present on the day of the "alleged sale". The 


claim of incompetency was not sustained. The issue of 







undue delay was raised on direct appeal and not relitigated, 
by Judge Weinfeld. 


CONCLUSION 

WHEREFORE, IT IS RESPECTFULLY REQUESTED 
THAT UNDER ANDERS V. CALIFORNIA, (SUPRA), THE 
COURT OF APPEALS REVIEW THE DECISION OF JUDGE 
WEINFELD AND DETERMINE THE CASE ON ALL THE 
APPLICABLE FACTS AND LAW AS SET FORTH THEREIN. 


Respectfully submitted, 

JOSEPH I. STONE 
Attorney for Julio Rivera 



UNITED STATUS DISTRICT COURT 



sauracra district of new vork 



JULIO RIV3BA, « 

Pot it ion or, i 
-ogoinat- * 


^jr i.j-O/tol 

73 Civil 399 


UNITED CTATB3 OF ATlPniCA, i ’ OPINIOtl 

p 

Respondent• t 


josEfn i. stood, rsu. 

277 Broadway 
Maw York, Hem York 

Attorney for Petitioner 


PAUL J. CURRA3I. CSQ. 

United Ototeo Attorney for the 
Southern Diotrict of lie* York 
United Otntcn Ccurthouoe 
Foley Squoro 
New York, Mow York 

Attorney for United States of America 


DOM D. nUCKftTD, CQ. 

Assistant united States Attorney 
Of Counool 












- T'f} ;*• ■ ■ 


J. 




a ■ ’ ■ >: 

• > •*. t. 

■ i, . 


T . * V 1 . • 

c*;acjj uciuaeu*# d- **• 
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petitions*’ Julio Elvoru. convlotcl tsqette: , 

vitt. belnniao CaKiaUa of eslltal caoutaa la vicjoti*.* 

• oS ccotiono 470 erf 7237 W 6* «**» 26. tavJ» ni-ouxit 

to 20 U.B.C.. csatisa 22=3. to '*»» of 

conviction. T.:a cnocoeo of tho ovitloaoa egoist I-iv '7 J 

V 03 thct bo totrcajica Cir<*allo to ca uaflcrcovo* t;cut 

eut tho puopeea of calling tho -'Uioit oolo. toileting 

Crr; -„»P crfo WO orporote crfco of cocaine to U.o M*»*. 

this ration. crfo too y«uo after ulvora'o ooa- 

oicttoo «u» o*te=a «s» •:*«»♦ 13 te»ca «*» • oluin ,. 

Of iuoffoctito oooiottaoa of conned la tlrf tho luv -• 
Ul rcfnac a to otf.petno one Million Bo*>ad» to U*ttJ « 

' tho trial on petitlcr.cr-. M*3Ci (2) **>•* prior to 

. ^ olein tl*~t Dtlfloflo w &* 

trial to iavestiotto patitiauc- u 

f T -~.* a t tfco tiro Of the Introduction by petitioner cf 
Caraballo to tUo endercovcr egont. cud tint Catchall 
tcotiaeny weald hero cerretosotod potltlcror’o teethe..:/ 
that tho introduction vo. not for tho P ur,ooo of . W 
cotica oalo. bat rotated to tiorbltag eottvitica - that 
calgodo-o tcatlaony -would hnvo cleared" petitioner of 


* 

\ \ 4 " 


■i 


• •* 





, «yargoi end (3) inecrpatotly car facts:! the CzZ- 7 /:a 


ftu tXio trial. 


Clio tuflcrcovor agant testified at the trial 
thet prior to January 10, X2C9 ho had nisi Rivera c.i 
ecveral ccaaaicou ted discussed a ccaacatica tu:r tLj calo 
of iwrccticoi that cn January 15 ha, in tho ccr;iaay of 
another agent, c^ztio t->t with Rivera, Who catered tl.oir 
car end cold ha would intreduco tho agent o to c l;: a ii.o 
would coil thca ccoateo, follcjlr*:/ which aiveru left tho 
cor, wot to tho Uatlceai iloriiici Union cad returned to 
tfco car with tho cadafoadant C:r Jjallo. who ho there in¬ 
troduced to tho egenta as tho coaaiuo oollcr, end all 
loft tho area in tho car. Cfcuo, according to tho govera- 
* tx± ' a vcroica no ether pcrccn v;aa proscat ci tho ties of 
tho introduction of Caratallo, which tech plc-j cutuifj 
os tho Rational ttcritiiso Union hall. 

Petitioner oJilcjco that ho gnvo tho raeo of 
liia friend Dolgadj to tho ottarr.ry tho failed to luvcotl- 
tato Dolgado'o Whereabouts end rofused to ouh;xjcna hiu at 
itio trial. Gho cttorcc-y, no;# a professor of law ct a 
ilAiaotcxa law school, filed cn affidavit otefcirg that 












tho man -of the t/ngol Aid Cccioty, with vfhi«2h ha wcj 
thon onsoaiated, indicate yatiticner ct tho Jr Initial 
interview rr'-tioned thsro trao a witneno to hia convcr- 
nntiert vith tho government agonto* tout that petitioner 
weo tnahla to identify tho witncoo toy nctco. , iho attorr.riy 
olio AntrA other allegations of Jaoeryotcnco levelled * 
u^olnrst bin. In tho light of tho ccnfUct, end to Moure 
petition n onpoxtialty to prooent ell hio olalro# thl* 

I 

crvrt d-.o:?rr ?.tcl ccvrool to ropraarot hio end ordered a 

noi fc^cn conolufled* £hceo t/ho teoti’* 


F.lrot* co to tho trial itoolf* relief trpen a 
clnirt ef #rp.dertc®cy c - coeastl ray to hsd only wprn ® 

* > 

chewing tho rej-rcacnt.ntfion hno fcren co woefully in- 
e^rg^t'.to "ro to mT:o tho trial ® Cr.rco cod a eoc!^* f ry ot 
noCoro o conviction cey to veented epro a 

•oaantctelcn, It mot cpscrr thara 


Jvatlco. 

©Tain cd irarrretmt re; 

'i 

tjpi a "total failuro to prostate tho coveo of tho nceuood 
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my riinl—irl i—ynt ■ *he trial ***** «tteeta 
bmd paradrnntnre of dot** that dafonae oounaol ropro- 
eanted petitioner with cuuouwnata ekill mA i« ov#ry 
roapcot rnoaoirred op to hio rcopcnaibility no an obio ad¬ 
vocate for petitioner *e caooo. Indeed, conoidorlng the 
pat it loner 'a explanation of hi. introduction of Caraballo 
to the tadoreovor agent, the record chcwo tho dafenno was ’ 
ponducted with inaginatlen aa wall aa with ability, and 
tfcaaa ia not tha elighfcaat baa la to hold that In aay 
raapant tha aocwiad'a dafanaa was inadequately presented. 


■tMh lane Tt rrt tha trial waa "a fare® and a mockery of 
Juatioa.* 

M to tha petitioner^ olein that tho attorney 
could not prepare hie defense adequately because of loc i 
of cecrsanioatlon. aince tho attomoy did not opeak Spanish, 
petitioner had hla aeveatcrsm-ycar old ecn cot aa an Inter- 
prater# rad this courv. Curing tv.a ccureo of tho trlnl. 
observed thr.t petitioner actually cr.dcxotoed Cnglich 

(3) 

fairly wall. rarccvor, When it cr^aarcd at trial thnt 

(2) united Ctntss v. C'tju.uo, 324 r.2d 7f*t. i"?* 

Mr's United States v. Carrier, 403 f.^d 1039. 1043 l*d 
cir#|» fr-nirfl# ssi p*o. Old (1309). 

()) jjj. United States V. Brathoa. 403 f*2(3 1033 (2d Cir. 1973). 










tho initial interpreter «*» not Interpret™ 
but nt tlnre gloleg onoaoxo in tho third ro»«» tSwi 
court, upon caiocnt of sotexneent end dofenoo counoel. 
mo» to on ecptrlancsd nee interpreter. «M direct wt'na- 
tlon in co«n»l «ne». rad lt^to beyond <r»nticn peti¬ 
tioner mdemtoed nil rattero. «>o ovtoenc* eottbltohoo 
that, open vngna totonsticn furnlohed by petitioner, the 

attorney cauecd on toroetlgatlco t.» be node of alleged «lt- 
. .. _t vn*> mi witnffscci tsrro locatedf 


m to tho vitnaao D digram tho coast 
r o * hla errest petitioner cer.ticnod DclgeCo 
f as a friend o wai pronent at tho tinn of 
* Q thot petitioner told t!vo attorney thrtt 
n friend of Pa^ctfo end that ho* petitioner, 
tnllo When ho dr ova hin and Calspdo Cro:^ a 
n Manhattan. Oigaificently, River* oald 
1 r.aon to tho lntrcdv rticn of Cernbrllo to 


\ 




th® .moreover agent. tat « 't'Wio to - 

namn. * accept tho nttcrr.ey'o tcotlrray that Bit '« 
bsvc: toM hit. that Dolgado vco rsecmt at tho cactira 
then ha lntrcdacod CarStalto to tho undorewar agent. 
Horotwor. It Delgado «=» tn Caat potitloscr*® Crtcnd. them 
ra , „o rcaeon *.y petitioner htaaol* "•"» pIcfluM ““ 

at th. trial. B® «ro free cn tall for a portal of scro 

then n year taCcro tho trial, no hcow Dolgndo-o *h«®- 
abou-o tit oil tiwo. 


V/ 









not have rade tha .lightest difference 


-Tho attorney la also taroa tar failure to »a3:o 
pratrlal aotlono. Unro. as In other lnntnccn. the petl 
ti«« quotes fraoly from loading Oupreaa court end othc 
dool^lena. all of which have no factual rolstiennhlp to 
the instant enna. Petitioner's counsel, prior to the 
trial, so required by tho then applicable loon! rules. < 
(nred with tho prosooutlen and obtained alt rolourat li 
forratlon and particulars to which petitioner was ontlt 
-A- tho Federal rul*» of Criminal Procedure. 


Pot it loner rnlnao other contcntlono, oust on 
dsnlnl of tho right to a opeady trial, all of which havo 
horatofora boon oonslderod and uora rained upon direct 


Chn lot of o laiyor Who mi ran .. - 

:onne end then faces Chargeo of lacorpotency bo- 
facts psrouaded s Jury to conwlot is not n hrpry 
lo rado aven irore unploeocnt when roc’-.leoo Charges 
„ innrninflil client. I find »n thin coeo that 


v. Unlta* Ctatca, 


4 




petitioner 'e rttnrgo ♦‘hot tho ettem y tns not cnly in- 

« 

coBT 9 tcnt but that ho wao "ecturilly in coilun icn with 
the Jtsoifltant united 6tatoo Aitarnop in the handling of 
»^<n can j*’ particularly viciouo end ialno. ihio recTiJ.r.n* 
charge ii without tho ollghtest foundation. Apart frera 
thin ccuTt'a cvrn ohcervatlcn of tho conduct of tho dofenno 
it regolfco no core then a reeding *'2 tho cold record to 
patnhlieTi tho high dc^rco ©2 errant r>.cy cr/.l profcaoir^ol 
chill with %f»ich tho Interests of t'»io petitioner w*ro 
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